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The positive duty 
Checklist for employers 
Under the Sex Discrimination Act, organisations and businesses have a positive duty to eliminate discrimination, sexual harassment and victimisation in the workplace. Commencing on 12 December 2023, the Australian Human Rights Commission (AHRC) has new powers to investigate and enforce compliance with the positive duty. Optometry Victoria South Australia has put together the following checklist to ensure that you and your practice are ready. It is designed to be read in conjunction with the positive duty information pack.
The checklist will help you to navigate the AHRC’s resources and ensure that your practice is not only compliant with the updated legislation but is a safe and respectful workplace that is prepared to handle discrimination, sexual harassment and victimisation should it occur. 
The checklist breaks down actions you must take to prepare for the changes in legislation into subcategories, informed by the AHRC’s seven standards of the positive duty.

1. Leadership
· Do you understand your new obligations as an employer under the Sex Discrimination Act?
· Do you have in place a Sexual Harassment Prevention & Response Plan? (Template provided, page 3).

2. Culture
· Review and reflect on the attached Gender Equality Framework (page 6).

3. Knowledge
· Define and prohibit sexual harassment and sex-based discrimination in your Code of Conduct or Appropriate/Respectful Workplace Behaviour Policy.
· Do you refer to this code/policy in staff contracts, induction and training?

4. Risk Management
· Have you identified the risks present regarding unlawful conduct in your workplace, and taken steps to manage these risks? (Risk Register template provided, page 8)

5. Support
· Inform your employees about available support if they experience or witness an incident of relevant unlawful conduct.
· Display the provided WorkSafe Victoria or SafeWork Australia posters about sexual harassment in staff common areas. 



6. Reporting/Response
· Create a reporting plan if your staff experience or witness an incident of relevant unlawful conduct (Immediate Response Plan template provided, page 13) and communicate it to staff.

7. Evaluate
· Include questions about employees’ experience of relevant unlawful conduct in the workplace in regular staff surveys.
· Set a date in the next year to review these policies.
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Sexual Harassment Prevention & Response Plan 
Template

1. RELATED POLICY 
1.1. Outline below the existing relevant policies your practice may already have in place, such as:
1.1.1. Employee Code of Conduct – if you have an extensive code of conduct, you may insert the relevant tenets into this Prevention & Response Plan under a section titled “PRINCIPLES”. 
1.1.2. Appropriate Workplace Behaviour Policy (see SafeWork SA Bullying and Inappropriate Behaviour Policy template, page 14)
1.1.3. Complaints Handling Policy (see SafeWork SA Grievant and Complaint Resolution Procedure/Grievance and Complaint Report Form template, page 13)
1.2. The above code and associated policies apply to the conduct of all *insert practice name* employees, who each agree they are familiar with and bound by them. The code and associated policies also apply to any person who enters the workplace. 
1.3. The above code and policies apply to workplaces, and after hours work and events which individuals may attend as a result of work-related duties.

2. DEFINITIONS - Courtesy of the Australian Human Rights Commission
2.1.  Sex-based discrimination - is when someone is treated unfairly, or is unreasonably disadvantaged, because of their sex, or a characteristic that is generally associated with people of their sex.
· making assumptions about the sort of work that people are capable – or not capable – of performing because of their sex 
· thinking that people are suited to different kinds of work because of their sex  
· having a personal preference for working with people of a particular sex 
·  thinking that treating people exactly the same is the best way to ensure fairness between people of different sexes.
2.2.  Sexual Harassment - is any unwelcome conduct of a sexual nature that occurs in circumstances in which a reasonable person, aware of those circumstances, would anticipate that the person being harassed might feel offended, humiliated or intimidated.

3. AWARENESS & TRAINING
3.1. *Insert practice name* recognises that having a policy or code is not enough, and that steps must be taken to create a robust positive culture by improving awareness, providing training and implementing robust systems and processes.	Comment by Al Rawack: Hi Ilsa - I think you could add something around role modelling expected behaviors through ongoing dialogue, education, reinforcement of policies etc. 
3.2. *Insert practice name* has a duty to ensure that all staff are aware of this Policy and expectations regarding sexual harassment.
3.3. All members of staff at *Insert practice name* are expected to actively role model the outlined expected behaviors through ongoing dialogue, active participation in education, and reinforcement of *Insert practice name*’s commitment to preventing and responding to workplace sexual harassment. This collective effort contributes to fostering a workplace environment that prioritizes respect, equality, and a shared responsibility to maintain a culture free from harassment.
3.4. *Insert practice name* recognises that it has a duty to provide adequate training to all staff.
3.4.1. Outline the training and/or resources provided to staff upon induction and throughout their employment, and how this will be tracked and documented. 

4. REPORTING & RESOLUTION
4.1.  Outline here the reporting procedure for when staff members witness or experience sex-based discrimination, sexual harassment, or other relevant unlawful conduct. (See SafeWork SA Grievance and Complaint Resolution Procedure and Report Form templates, page 14).
4.2. Outline various informal/formal methods to resolve complaints depending on the nature and seriousness of the allegations, along with the wishes of the Complainant.

5. SUPPORT
5.1. A staff member who alleges sexual harassment in the workplace, or a person who alleges that sexual harassment took place, should have their allegations responded to immediately with a focus on respect, confidentiality and individual wellbeing from *insert practice name*.
5.2. Ensuring that a Complainant is aware of available reporting options is a key part of the resolution process. This may involve referral to counselling or other independent avenues of professional advice and assistance, with the consent of the Complainant.
5.3. It is imperative to ascertain and respect the wishes of the Complainant with respect to privacy and confidentiality. Where criminal conduct, including sexual assault, has occurred, or may have occurred, referral to police should only occur subject to the consent of the Complainant.
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Sexual Harassment Positive Duty: Risk assessment template
[bookmark: Text1][bookmark: Text3]Practice name:      				Assessment carried out by:      
[bookmark: Text2][bookmark: Text4]Date of next review:      			Date assessment was carried out:      

	What are the hazards?
	Who might be harmed and how?
	What are you already doing to control the risks?
	Likelihood
Rare, Unlikely, Possible, Likely, Almost Certain
	Consequence
Negligible, Minor, Moderate, Major, Catastrophic
	Risk Rating
*See Matrix
	What further action do you need to take to control the risks?
	Who needs to carry out the action?
	When is the action needed by?
	Done
(Date)

	[bookmark: Text5]     
	[bookmark: Text6]     
	[bookmark: Text7]     
	     
	     
	     
	[bookmark: Text8]     
	[bookmark: Text9]     
	[bookmark: Text10]     
	[bookmark: Text29]     

	[bookmark: Text11]     
	[bookmark: Text12]     
	[bookmark: Text13]     
	     
	     
	     
	[bookmark: Text14]     
	[bookmark: Text15]     
	[bookmark: Text16]     
	[bookmark: Text30]     

	[bookmark: Text17]     
	[bookmark: Text19]     
	[bookmark: Text21]     
	     
	     
	     
	[bookmark: Text23]     
	[bookmark: Text25]     
	[bookmark: Text27]     
	[bookmark: Text31]     

	[bookmark: Text18]     
	[bookmark: Text20]     
	[bookmark: Text22]     
	     
	     
	     
	[bookmark: Text24]     
	[bookmark: Text26]     
	[bookmark: Text28]     
	[bookmark: Text32]     

	[bookmark: Text33]     
	[bookmark: Text35]     
	[bookmark: Text37]     
	     
	     
	     
	[bookmark: Text39]     
	[bookmark: Text41]     
	[bookmark: Text43]     
	[bookmark: Text45]     

	[bookmark: Text34]     
	[bookmark: Text36]     
	[bookmark: Text38]     
	     
	     
	     
	[bookmark: Text40]     
	[bookmark: Text42]     
	[bookmark: Text44]     
	[bookmark: Text46]     





[image: A chart with red and yellow squares

Description automatically generated]















[image: A black background with a black square

Description automatically generated with medium confidence]			
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Download complete Immediate Response template here
Further Staff Support Resources
South Australia	
WorkSafe SA Templates:
· Bullying and Inappropriate Behaviour Policy – Download here
· Grievance and Complaint Resolution Procedure – Download here
· Grievance and Complaint Report Form – Download here
For further information on reporting sexual harassment and support available in SA, visit this website.
Victoria
For further information on reporting sexual harassment and support available in VIC, visit this website.
If you have experienced sexual harassment in the workplace you have a range of options and support services available to report the incident:
· Your manager or human resources department
· WorkSafe advisory service or phone 1800 136 089 (open 7.30am – 6.30pm Monday to Friday)

· Victorian Equal Opportunity and Human Rights Commission or phone 1300 292 153
· VEOHRC anonymous reporting chat tool
· Victoria Police – you can contact your local police station

BOTH STATES
Fair Work Ombudsman on 13 13 94
Fair Work Commission or phone 1300 799 675
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A framework to prevent and respond
to sexual harassment

Minimum standards for employers

Standard 1:
Knowledge

Employers understand
their obligations under
the Equal Opportunity
Act 2010 and have
up-to-date knowledge
about workplace sexual
harassment.

Employers understand the law
relating to sexual harassment
including their positive duty.

Employers understand
the drivers and impacts
of sexual harassment.

Leaders and supervisors
know how to identify and
respond to sexual harassment
in their workplace.

Standard 2:
Prevention plan

Sexual harassment
is prevented through
the development and

implementation of

an effective sexual
harassment
prevention plan.

Employers have assessed what
steps they will take to prevent
sexual harassment, including
measures in compliance with
these standards, and have
documented the plan.

Workers and their
representatives have
an opportunity to contribute
to the development
or revision of the plan.

Workers understand the plan
(including relevant policies
and procedures) and know

where to find it.

Leaders have implemented
the plan and are accountable
for the commitments
within it.

a2a
SELGEIGER

Organisational
capability

Leaders drive a culture
of respect by building
organisational capability.

Expectations of respectful
workplace behaviour have been
set and clearly communicated
to workers.

Leaders model respectful
workplace behaviour.

Employers have taken steps
to ensure workers understand
that sexual harassment and
victimisation are against the
law and will not be tolerated.

Employers encourage
and support bystanders

to act safely to respond
to sexual harassment.
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Standard 4:
Risk management

Employers have built
a culture of safety and
address risk regularly.

Employers have regularly
identified and assessed risk
factors for sexual harassment,
including by seeking feedback
from workers.

Employers have recognised
and treated sexual harassment

as a work health and safety risk.

Employers have taken steps
to minimise and control
workplace risk factors.

Workers understand and are
encouraged to use systems
in place to address risk.

Standard 5:
Reporting and
response

Sexual harassment is
addressed consistently
and confidentially to hold
harassers to account, and
responses put the victim-
survivor at the centre.

A fair and confidential reporting
and complaints procedure is
prepared in consultation with

workers, with victims-survivors’

wellbeing prioritised.

Workers know how and where
to make a complaint or report,
and are supported to do so.

Responses to complaints
are timely and consistent,
with proportionate
disciplinary outcomes.

Workers are safe and supported
throughout a complaints
process, including through
identifying and preventing
victimisation.

&

Standard 6:
Monitoring and
evaluation

Qutcomes and strategies
are regularly reviewed,
evaluated and improved.

Employers regularly collect
and assess reporting and
complaints (and other relevant)
data for trends, patterns and
lessons to drive continuous
improvement.

Employers regularly review
and update sexual harassment
prevention plans (e.g. annually)

to drive continuous
improvement.

Employers are transparent
about trends, patterns and
lessons with workers, boards
and key stakeholders.

Workers have confidence that
sexual harassment is being
eliminated in their workplace.
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Gendered violence
isan OHS issue.

Itisunacceptable
inany form.

Gendered violence comes inmany forms.

It caninclude being undermined inyour role,
stalking, offensiveimagery, sexualised comments
and gestures.

Learnmore about your rights
or find support services at
worksafe.vic.gov.au/it-comes-in-many-forms

|Mni.wukﬂ—l-m.
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Let’s be very clear,
this is sexual harassment.

There are many forms of sexual harassment. These can include intrusive
questions, sexualised jokes and teasing based on sexuality or gender.

You have aright to be safe at work, and your employer has a
responsibility to prevent and respond to workplace sexual harassment.

| Q WorkSafe Sexual Harassment |
Everyone | Every workplace k50 m*
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What is
workplace sexual
harassment?

Sexual harassment is unwelcome conduct
of a sexual nature which makes a person
feel offended, humiliated or intimidated,
where that reaction is reasonable in

the circumstances.

Sexual harassment can happen at a worker’s
usual workplace or in other places where
they work, such as a client’s home. It can also
happen during a work-related activity such as
a work trip, conference or an event.

Sexual harassment can take
many forms and be overt, covert
or subtle. It may include:

unwelcome ) unwanted
L \ touching or e invitations to

physical contact go on dates or

requests for sex
. suggestive
AS
5 comments

i or jokes

% sexually explicit
emails, text
=] messages

or online
interactions,

[+ sexuall
“_7|® offensi\ge such as social

pictures media posts

swa.gov.au | November 2021

There are positive duties

in work health and safety
laws to prevent sexual
harassment. Sexual
harassment is unlawful.
Everyone in your workplace
needs to understand and
meet your workplace
policies and the behaviours
expected of them.

Everyone should have
information and training on
what sexual harassment is,
what to do if they are sexually
harassed or if they witness
someone else being harassed,
and how to report it.

Further advice and
support services

Detailed guidance on how you
prevent and respond to sexual
harassment can be found at
WWW.swa.gov.au.

If you need help, please
contact your work health and
safety regulator.

Further information and
advice can be obtained from:

+ 1800Respect
1800 737 732

¢ Sexual assault
support services
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Immediate Response Plan

Workplace safety planning considerations

The considerations below are prompts only and are designed to assist you in your conversations
with employees.

Understand the immediate safety concerns and risks:

Do you currently feel unsafe in the workplace?

What are your safety concerns?

What would be helpful to you right now?

How would you like us to help?

When implementing any workplace adjustments, ensure relevant employees are advised

that:

Everyone's health and safety in the workplace is paramount

The employer is not judging guilt, nor siding with either employee

Adjustments are temporary until the dispute is resolved or the workplace has obtained more
information to further assess the situation

They can contact a nominated support person (or employee assistance provider). You should
ensure different support contacts for each party

All parties should be informed of all internal and external support services available to them

2 respectatwork.gov.au
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